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Payment of expenses awarded quired in agency's budget.

Statement re-

Expenses awarded under this act shall be paid from funds in the regular
operating budget of the state entity. If sufficient funds are not available in the
budget of the entity, the expenses shall be considered a claim governed by the
provisions of Chapter 6, Title 63. Every state entity against which litigation
expenses have been awarded under this act shall, at the time of submission of
its proposed budget, submit a report to the governmental body which appropriates its funds in which the amount of expenses awarded and paid under
this act during the fiscal year is stated.
History: L. 1983, ch. 298, § 6.
Meaning of "this act". - See note following same catchline in notes to § 78-27a-l.
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78-30-2

78-30-1. Who may adopt.
Any minor child may be adopted by any adult person.
Any adult may be adopted by any other adult person, however all other
provisions of this chapter shall apply to any adoption of any adult just as
though the person being adopted were a child, except that the consent of the
parents of an adult person being adopted shall not be required.
History: R.S. 1898, § 1; L. 1907, ch. 75, § 1;
C.L. 1907, § l; C.L. 1917, § 10; R.S. 1933 & C.
1943, 14-4-1; L. 1967, ch. 219, § 1.
Cross-References. - Child placing agencies, § 55-8a-1 et seq.
Interstate compact on placement of children,
§ 55-8b-1 et seq.

Intestate succession, § 75-2-109.
Jurisdiction of district courts not affected by
Juvenile Court Act, § 78-3a-17.
Waiting period, time for which child must
live in adopting parents' home before petition
granted, § 78-30-14(7).

COLLATERAL REFERENCES
Utah Law Review. - Intestate Succession
and Adoption in Utah: A Need for Legislation,
1969 Utah L. Rev. 56.
Proposals For Truce In 'l'he Holy War: Utah
Adoption, by Richard I. Aaron, 1970 Utah L.
Rev. 325.
The Utah Child Protection System: Analysis
and Proposals for Change, 1983 Utah L. Rev. 1.
Brigham Young Law Review. - Funded
Adoption: A "Viable" Alternative to Abortion,
1979 B.Y.U. L. Rev. 363.
Am. Jur. 2d. - 2 Am. Jur. 2d Adoption
§ 10.
C.J.S. - 2 C.J.S. Adoption of Persons § 13
et seq.
A.L.R. - Adoption of adult, 21 A.L.R.3d
1012, 42 A.L.R.4th 776.
Father and grandparents, contest between,
25 A.L.R.3d 7.
Mother and grandparents, contest between,
29 A.L.R.3d 366.
Residence or domicile of adoptive parent for
purposes of adoption, 33 A.L.R.3d 176.
Religion as factor in adoption proceedings,
48 A.L.R.3d 383.
Adopted child's right to inherit from grandparents, 60 A.L.R.3d 631.
Foster parents' agreement that they will not
attempt to adopt foster child, validity and enforcement, 78 A.L.R.3d 770.

78-30-2.

Age of prospective adoptive parent as factor
in adoption proceedings, 84 A.L.R.3d 665.
Equitable adoption or adoption by estoppel,
94 A.L.R.3d 347.
Marital status of prospective parents as factor, 2 A.L.R.4th 555.
Criminal liability of one arranging for adoption of child through other than licensed child
placement agency ("baby broker acts"), 3
A.L.R.4th 468.
Standing of foster parent to seek termination
of rights of foster child's natural parents, 21
A.L.R.4th 535.
Race as factor in adoption proceedings, 34
A.L.R.4th 167.
Marital or sexual relationship between parties as affecting right to adopt, 42 A.L.R.4th
776.
Parties required in adoption proceedings, 48
A.L.R.4th 860.
Who is "stepchild"
for purposes of
§ lOl(b)(l)(B) of Immigration and Nationality
Act (8 U.S.C.S. § ll0l(b)(l)(B)), 54 A.L.R. Fed.
182.
When is illegitimate child "legitimated" for
purposes of § 101(b)(l)(C) of Immigration and
Nationality Act (8 U.S.C.S. § 1101(b)(l)(C)),
63 A.L.R. Fed. 520.
Key Numbers. - Adoption
4, 5.

Relative ages.

A person adopting a child must be at least ten years older than the child
adopted, unless the petitioners for adoption are a married couple, one of which
is at least ten years older than the child.
History: R.S. 1898 & C.L. 1907, § 2; C.L.
1917, § 11; R.S. 1933 & C. 1943, 14-4-2; L.
1985, ch. 20, § 1.
Amendment Notes. - The 1985 amend-

ment added "unless the petitioners for adoption are a married couple, one of which is at
least ten years older than the child."
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COLLATERAL REFERENCES

Utah Law Reviews. - Comment, The Utah
Supreme Court and the Utah State Constitution, 1986 Utah L. Rev. 319.

78-30-3.

Am. Jur. 2d. -

§ 10.

2 Am. Jur. 2d Adoption

C.J.S. - 2 C.J.S. Adoption of Persons § 13.
Key Numbers. - Adoption €=> 4.

Adoption by married persons.

A married man, not lawfully separated from his wife, cannot adopt a child
without the consent of his wife, nor can a married woman, not thus separated
from her husband, adopt a child without his consent, if the spouse not consenting is capable of giving such consent.
History: R.S. 1898 & C.L. 1907, § 3; C.L.
1917, § 12; L. 1919, ch. 1, § 1; R.S. 1933 & C.
1943, 14-4-3.
COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 41.

78-30-4.

2 Am. Jur. 2d Adoption

C.J.S. - 2 C.J.S. Adoption of Persons § 14.
Key Numbers. - Adoption
7.

Consent to adoption -

=

Paternity claims.

(1) A child cannot be adopted without the consent of each living parent
having rights in relation to said child, except that consent is not necessary
from a father or mother who has been judicially deprived of the custody of the
child on account of cruelty, neglect or desertion; provided, that the district
court may order the adoption of any child, without notice to or consent in court
of the parent or parents thereof, whenever it shall appear that the parent or
parents whose consent would otherwise be required have theretofore, in writing, acknowledged before any officer authorized to take acknowledgments,
released his or her or their control or custody of such child to any agency
licensed to receive children for placement or adoption under Chapter Sa, Title
55, and such agency consents, in writing, to such adoption or whenever it
shall appear that the parent or parents whose consent would otherwise be
required have theretofore, in writing, released his or her or their control,
custody, and all parental rights and interests in such child to any agency
licensed or authorized by statute to receive children for placement or adoption
in any state pursuant to that state's laws and said agency has in turn, in
writing, released its control and custody of such child to any agency licensed
under Chapter Sa, Title 55, or to any person, or persons, selected by that
agency licensed under Utah law, as adoptive parents for said child, and such
Utah agency consents, in writing, to such adoption.
(2) A minor parent shall have the power to consent to the adoption of such
parent's child, and a minor parent shall have the power to release such parent's control or custody of such parent's child to any agency licensed to receive
children for placement or adoption under Chapter 8 [Chapter Sa], Title 55,
and, such a consent or release so executed shall be valid and have the same
force and effect as a consent or release executed by an adult parent. A minor
parent, having so executed a release or consent, cannot revoke the same upon
such parent's attaining the age of majority.
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ADOPTION

78-30-4

(3) (a) A person who is the father or claims to be the father of an illegitimate child may claim rights pertaining to his paternity of the child by
registering with the registrar of vital statistics in the department of
health, a notice of his claim of paternity of an illegitimate child and of his
willingness and intent to support the child to the best of his ability. The
department of health shall provide forms for the purpose of registering
the notices, and the forms shall be made available through the department and in the office of the county clerk in every county in this state.
(b) The notice may be registered prior to the birth of the child but must
be registered prior to the date the illegitimate child is relinquished or
placed with an agency licensed to provide adoption services or prior to the
filing of a petition by a person with whom the mother has placed the child
for adoption. The notice shall be signed by the registrant and shall include his name and address, the name and last known address of the
mother, and either the birthdate of the child or the probable month and
year of the expected birth of the child. The department of health shall
maintain a confidential registry for this purpose.
(c) Any father of such child who fails to file and register his notice of
claim to paternity and his agreement to support the child shall be barred
from thereafter bringing or maintaining any action to establish his paternity of the child. Such failure shall further constitute an abandonment of
said child and a waiver and surrender of any right to notice of or to a
hearing in any judicial proceeding for the adoption of said child, and the
consent of such father to the adoption of such child shall not be required.
(d) In any adoption proceeding pertaining to an illegitimate child, if
there is no showing that the father has consented to the proposed adoption, it shall be necessary to file with the court prior to the granting of a
decree allowing the adoption a certificate from the department of health,
signed by the state registrar of vital statistics which certificate shall state
that a diligent search has been made of the registry of notices from fathers of illegitimate children and that no registration has been found
pertaining to the father of the illegitimate child in question.
History: L. 1981, ch. 126, § 61.
Repeals and Enactments. - Laws 1981,
ch. 126, § 61 repealed former § 78-30-4 (R.S.
1898 & C.L. 1907, § 4; C.L. 1917, § 13; L.
1925, ch. 91, § l; R.S. 1933, 14-4-4; L. 1941, ch.
16, § l; C. 1943, 14-4-4; L. 1963, ch. 192, § 1;
1965, ch. 168, § l; 1966 (1st S.S.), ch. 20, § l;
1975, ch. 94, § 1), relating to consent to adoption, and enacted present § 78-30-4.
Compiler's Notes. - Chapter 8, Title 55,

referred to in this section, was repealed by
Laws 1971, ch. 133, § 7. For present provisions
concerning
child placing
agencies,
see
§ 55-8a-l et seq.
Cross-References.
Age of majority,
§ 15-2-1.

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Abandonment.
Acknowledgment of signature to consent.
Appearance before district court.
Consent.
Construction of statute.
Duress.
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Father's filing of notice of paternity.
Judicial deprivation of custody.
Jurisdiction.
Placement of child with agency.
Purpose of section.
Revocation of consent.
Wrongful termination of parental rights.

Constitutionality.
Subsection (3) does not deny the father of an
illegitimate child equal protection of the laws.
Ellis v. Social Servs. Dep't of Church of Jesus
Christ of Latter-Day Saints, L.D.S., 615 P.2d
1250 (Utah 1980).
Where the unmarried father of a child filed a
paternity claim after placement of the child
with adoption service, it was not a denial of his
constitutional right of due process to fail to
give actual notice of the procedural filing requirement. Sanchez v. L.D.S. Social Servs., 680
P.2d 753 (Utah 1984).
Abandonment.
To sever the relationship successfully, one
must have abandoned the child, and such
abandonment must be with a specific intent so
to do, an intent to sever all correlative rights
and duties incident to the relationship. Such
intent must be proved by him who asserts it, by
proof that not only preponderates, but which
must be clear and satisfactory, something akin
to that degree of proof necessary to establish
an offense beyond a reasonable doubt. In re
Walton, 123 Utah 380, 259 P.2d 881 (1953).
Where wife earlier had brought an action
seeking custody of children, alleging desertion
and nonsupport, and court awarded custody to
wife to the exclusion of the husband "who shall
have no right to see, visit or otherwise exercise
any parental rights to such children unless and
until the husband shall have made application
to this court for permission so to do and shall
have made proper provision for the support and
maintenance of said minor children," the decree did not constitute a judicial determination
of desertion dispensing with the husband's consent to an adoption. The decree was conditional, and recognized parental rights in the
husband, who, by its terms, could assert such
rights by performance of the conditions. The
divestment of paternal rights by desertion
must be of all such rights. In re Walton, 123
Utah 380, 259 P.2d 881 r(1953).
Evidence that the husband, after a divorce,
had sent occasional money for his children, and
had visited them at times and had the children
at his home at times, but had never furnished
full support does not establish the necessary
intent to desert a child. In re Walton, 123 Utah
380, 259 P.2d 881 (1953).
Mother did not "desert" children within
meaning of statute when she was sentenced to
prison for issuing a fraudulent check since, in

such case, she had not intentionally abandoned
them even though she committed a second felony knowing full well that she might be incarcerated therefor. In re Jameson, 20 Utah 2d 53,
432 P.2d 881 (1967).

Acknowledgment of signature to consent.
The acknowledgment of a mother's signature
to a release and consent by a representative of
the adopting agency was proper since the representative was a notary public who was authorized to acknowledge the signature. Thomas
v. Children's Aid Soc'y, 12 Utah 2d 235, 364
P.2d 1029 (1961).
Appearance before district court.
Requirement of § 78-30-8 that the natural
and adoptive parents all appear before the
court and as a part of the same proceeding does
not apply to situations where the child is released to a child placement agency, or to cases
where the parent or parents have been judicially deprived of custody as referred to in this
section. Taylor v. Waddoups, 121 Utah 279,
241 P.2d 157 (1952), distinguished sub nom. In
re D -, 122 Utah 525, 252 P.2d 223 (1953).
Consent.
Adoption consent which failed to meet the
requirements of § 55-8-2(c) (since repealed) or
this section could not be given any legal effect.
In re Morse, 7 Utah 2d 312, 324 P.2d 773
(1958).
Natural parents may execute a valid consent
for adoption prior to the completion of the investigative report conducted by the division of
family services. In re S., 572 P.2d 1370 (Utah
1977).
Construction of statute.
Adoption proceedings are statutory and
based on consent. So where statutes dispense
with the consent of a legitimate natural parent
who for some misconduct has been deprived of
the custody of his child, a strict construction is
given such statutes in cases in which the natural parent contests the adoption. Deveraux'
Adoption v. Brown, 2 Utah 2d 30, 268 P.2d 995
(1954).
Duress.
Where the charge is made that consent was
obtained through duress or undue influence,
the court should carefully scrutinize the evidence, lest an honest, worthy and well-meaning natural parent be unjustly deprived of her
child. In the instant case the trial court was
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right in its finding that the appellant was not a
victim of duress or undue influence, where she
had many months to consider the matter, and
where she had conferences with her grandmother and other relatives and with counsel
for respondent, and thereafter voluntarily appeared before the court where she was questioned concerning her attitude and desires and
freely signed the relinquishment and consent.
In re D -, 122 Utah 525, 252 P.2d 223 (1953).
Where there is an assertion that duress and
coercion were used to obtain a mother's consent
to adoption, the court will carefully examine
the record in regard thereto because a young,
unmarried mother may be easy prey to undue
influence and be unjustly deprived of her child.
In the instant case, where it appeared that the
mother voluntarily signed the document after
having been thoroughly advised as to its legal
effect and consequences, the assertion of duress
and coercion was not supported by the evidence. Thomas~- Children's Aid Soc'y, 12 Utah
2d 235, 364 P.2d 1029 (1964).

Father's filing of notice of paternity.
To protect his rights concerning the paternity of an illegitimate child, the putative father has until the filing of the adoption petition in which to file his notice of paternity if
the child is placed privately for adoption;
where the child is placed through an agency for
adoption, the putative father has only until the
mother relinquishes custody of the child to the
agency, and not until the filing of the adoption
petition, in which to file his notice of paternity;
failure of father to timely act is a bar to bringing an action to establish his paternity to the
child. Ellis v. Social Servs. Dep't of Church of
Jesus Christ of Latter-Day Saints, L.D.S., 615
P.2d 1250 (Utah 1980).
When it is impossible for the putative father
to file the required notice of paternity within
the time limits of this section, through no fault
of his own, due process requires that he be permitted to show that he was not afforded a reasonable opportunity to comply with the filing
requirements of this section; if the father is
successful in showing that the termination of
his parental rights was contrary to basic notions of due process, and that he came forward
within a reasonable time after the baby's birth
to file the notice of paternity, the father should
be deemed-to have complied with this section's
filing requirements. Ellis v. Social Servs. Dep't
of Church of Jesus Christ of Latter-Day Saints,
L.D.S., 615 P.2d 1250 (Utah 1980).
Judicial deprivation of custody.
Juvenile court order placing children with
the state department of public welfare (now
Department of Social Services) for "foster home
care, treatment, and supervision" and requiring father to pay for such care was not a judicial deprivation of custody on account of cru-

78-30-4

elty, neglect or desertion within this section so
as to render parents' consent to adoption unnecessary; not every judicial deprivation of
custody is a permanent deprivation. Deveraux'
Adoption v. Brown, 2 Utah 2d 30,268 P.2d 995
(1954).

Jurisdiction.
District court acquires jurisdiction of adoption proceedings when petition is filed with
clerk of district court as required by § 78-30-7.
Once that jurisdiction is obtained the district
court is to decide all issues necessary to the
adoption, including the necessity of parental
consent because of desertion, where such issue
arises. In re Trimble's Adoption, 16 Utah 2d
188, 398 P.2d 25 (1965).
Placement of child with agency.
A judgment permanently depriving parents
of the custody of a child and placing the child
with the state welfare department (now Department of Social Services) for adoption was
not invalid although the welfare department
had no authority to place children for adoption,
and a nunc pro tune order shifting custody of
the child to a proper agency was not void.
Jacob v. State, 7 Utah 2d 304, 323 P.2d 720
(1958).
Purpose of section.
This section affords putative fathers the opportunity to assert and protect their rights
while providing a finite point, placement of
child with adoption agency or filing of petition
for adoption, at which the state's interest supersedes that of the father. In re Baby Boy Doe,
717 P.2d 686 (Utah 1986).
Revocation of consent.
This section authorizes a revocation of a
mere oral arrangement at any time before the
statute is complied with; therefore parents
marrying after the birth of an illegitimate
child may avoid an arrangement by the mother
before marriage for custody of the child. Harrison v. Harker, 44 Utah 541, 142 P. 716 (1914).
Motion by father to set aside his consent to
adoption of his daughter by her natural mother
and the mother's present husband was denied
where the consent was given as prescribed by
statute, performance of a release and payment
by the mother in connection with support and
alimony payments had been made, and the father failed to show good cause for setting aside
the consent. Miller v. Miller, 8 Utah 2d 290,
333 P.2d 945 (1959).
Mother who freely, voluntarily and in open
court gave her consent to adoption cannot later
withdraw such consent. In re Maestas, 531
P.2d 492 (Utah 1975).
Natural parent's duly executed consent can
be revoked only by showing the consent was
not entered into voluntarily, but was induced
through duress, undue influence, misrepresen-
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tation or deception, or other grounds which
would justify release from the obligations of
any contract. In re S., 572 P.2d 1370 (Utah
1977).
Wrongful termination of parental rights.
Termination of a non-resident father's parental rights to his illegitimate son violated
due process, where although a petition for
adoption was filed two days prior to the fa-

ther's filing of a notice of paternity, all parties
were distinctly aware of the father's intent and
desire to rear the child, and the record indicated that the mother's family deliberately
withheld information in order to avoid potential "problems" with the father, who they knew
would obstruct the adoption. In re Baby Boy
Doe, 717 P.2d 686 (Utah 1986).

COLLATERAL REFERENCES
Utah Law Review. Inadequate Prenatal
Counseling Held a Contributing Factor in Allowing Revocation of Consent to Adoption,
1968 Utah L. Rev. 155.
Recent Developments in Utah Law, 1985
Utah L. Rev. 131, 186.
Recent Developments in Utah Law, 1986
Utah L. Rev. 95, 185.
Comment, The Utah Supreme Court and the
Utah State Constitution, 1986 Utah L. Rev.
319.
Arn. Jur. 2d. - 2 Am. Jur. 2d Adoption§ 23
et seq.
C.J.S. - 2 C.J.S. Adoption of Perso_ns §§ 55,
57 et seq.
A.L.R. - What constitutes undue influence
in obtaining a parent's consent to adoption of
child, 50 A.L.R.3d 918.

78-30-5.

Right of natural parent to withdraw valid
consent to adoption of child, 74 A.L.R.3d 421.
Mistake or want of understanding as ground
for revocation of consent to adoption or of
agreement releasing infant to adoption placement agency, 74 A.L.R.3d 489.
What constitutes "duress" in obtaining parent's consent to adoption of child or surrender
of child to adoption agency, 74 A.L.R.3d 527.
Absence of statutorily required consent of
public or private agency or institution, 83
A.L.R.3d 373.
One natural parent's parental rights as affected by consent to child's adoption by other
natural parent, 37 A.L.R.4th 724.
Spouse of adopting parent, necessity and sufficiency of consent to adoption, 38 A.L.R.4th
768.
Key Numbers. - Adoption ,sa, 7.

Consent unnecessary where parents fail to support or communicate with child.

A child may be adopted without the consent of the parent or parents, when
the district court in which the proceedings are pending determines, after
notice to such parent or parents in a manner determined by the court, that the
parent or parents, having the ability and duty to do so, have not provided
support and have made no effort or only token effort without good cause to
maintain a parental relationship with the child. It is a rebuttable presumption that no effort has been made if the parent or parents have failed to
support and communicate with the child for a period of one year or longer.
History: C. 1953, 78-30-5, enacted by L.
1977, ch. 147, § 1.
Repeals and Enactments. - Laws 1977,
ch. 147, § 1 repealed former § 78-30-5 (R.S.
1898 & C.L. 1907, § 11; C.L. 1917, § 20; L.

1925,ch. 91, § 1; 1929,ch. 29, § l;R.S. 1933 &
C. 1943, 14-4-5; L. 1965, ch. 169, § 1), relating
to adoption of deserted children, and enacted
present § 78-30-5.
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NOTES TO DECISIONS
ANALYSIS

Abandonment.
Duty and ability to provide support.
Finding of abandonment.
Review of district court determination.
Welfare of child.

Abandonment.
Evidence was sufficient to support a finding
of abandonment and permit adoption without
the consent of the mother where during an interval of four years the mother failed to communicate or attempt to communicate with her
children, failed to exercise her rights of visitation pursuant to a divorce decree, and showed
little interest in her children's welfare. In re
Adoption of Guzman, 586 P.2d 418 (Utah
1978).
Duty and ability to provide support.
Before a child can be adopted without parental consent, the trial court must find that the
parent has both the duty and the ability to provide support for the child and has failed to do
so, and that the parent has made no effort or
only token effort without good cause to maintain a parental relationship with the child. In
re C.J.U., 660 P.2d 237 (Utah 1983).
Where the father's divorce decree required
him to pay child support in a specified amount,
and that obligation was suspended by court order and was never reinstated, the father did
not have a "duty" within the meaning of this
section to provide support after the suspension,
and his failure to provide support after his obligation had been suspended did not permit the
adoption of his children without his consent. In
re C.J.U., 660 P.2d 237 (Utah 1983).
Finding of abandonment.
Where mother of children had practically no
contact with them from 1970 until the summer
of 1975, when father and second wife brought
proceedings to adopt each other's children by
their former marriages, but the mother asserted that she never intended to abandon her
children and that she was prevented by injury
and financial circumstances from re-establishing contact with them, the trial court's finding
of no abandonment would not be disturbed,
though evidence would have supported a contrary finding as well. Robertson v. Hutchinson,
560 P.2d 1110 (Utah 1977).
Trial court's finding that the father had not
abandoned his children would not be disturbed
in a case where the evidence showed that from
March, 1972, until the date of the hearing, the
father's only contact with his children prior to

his appearance to object to their adoption by
their mother's present husband had been to
write his ex-wife letters inquiring about them,
to send them Christmas and birthday gifts, and
to pay either $150 or $175 in support, which
conduct the father alleged was due to the fact
that he had suffered a back injury and was
unemployed for all but 5 to 6 months of the
period in question. Hall v. Anderson, 562 P.2d
1250 (Utah 1977).
Whether the question arises in a parental
rights termination proceeding or in an adoption proceeding, the meaning of "abandonment" and the burden of proof and persuasion
are the same; abandonment will be found only
when the evidence is clear and convincing. In
re Children, 664 P.2d 1158 (Utah 1983).

Review of district court determination.
In reviewing a trial court's determination
that a noncustodial parent has not abandoned
his or her child, the Supreme Court would presume that the trial judge believed those aspects of the evidence which would support his
findings and judgment, and would not upset
the lower court's ruling unless the state of the
evidence would necessarily lead all reasonable
minds to conclude that it was erroneous. Robertson v. Hutchinson, 560 P.2d 1110 (Utah
1977); Hall v. Anderson, 562 P.2d 1250 (Utah
1977).
Welfare of child.
Although the welfare of a child is of paramount importance in a custody determination,
the issue of a child's welfare is not material to
a determination of whether a parent has abandoned the child so as to permit adoption without his consent. In re Maestas, 531 P.2d 492
(Utah 1975).
Stepmother could not adopt a child after her
husband's death, where the natural mother did
not consent to adoption and had not abandoned
the child, even though the natural mother had
been convicted of sexual abuse of the child,
since the best interest of the child does not control in an adoption proceeding. Quinton v.
Quinton, 680 P.2d 22 (Utah 1984).
Utah Law Review. - Recent Developments
in Utah Law, 1986 Utah L. Rev. 95, 185.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d Adoption
§§ 29 to 32.
C.J.S. - 2 C.J.S. Adoption of Persons§ 20.
A.L.R. - Involuntary confinement of parent, or failure to care for child as result thereof,

as permitting adoption without parental consent, 78 A.L.R.3d 712.
Indigent parent's right to appointed counsel
in proceeding for involuntary termination of
parental rights, 80 A.L.R.3d 1141.
7.
Key Numbers. - Adoption

78-30-6.

When necessary.

Consent of child -

=

The consent of a child, if over the age of twelve years, is necessary to its
adoption.
History: R.S. 1898 & C.L. 1907, § 5; C.L.
1917, § 14; R.S. 1933 & C. 1943, 14-4-6.
COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 41.

78-30-7.

C.J.S. - 2 C.J.S. Adoption of Persons§
Key Numbers. - Adoption
7.

2 Am. Jur. 2d Adoption

Jurisdiction

=

53.

of district and juvenile court.

Adoption proceedings shall be commenced by filing a petition with the clerk
of the district court in the district where the person adopting resides, or with
the juvenile court as provided in § 78-3a-16.3. All orders, decrees, agreements, and notices in the proceedings shall be filed witl?, the clerk of that
court.
History: Code Report; R.S. 1933, 14-4-7;
L. 1941, ch. 16, § 1; C. 1943, 14-4-7; L. 1985,
ch. 20, § 2; 1985, ch. 77, § 2.
Amendment Notes. - The 1985 amendment by Chapter 20 deleted "in duplicate" before "a petition" in the first sentence; substituted "in the district" for "of the county" in the
first sentence; divided the first sentence into
two sentences, substituting "All" for "and the
petition to adopt and all" at the beginning of

the second sentence; and substituted "with the
clerk of that court" for "in the office of the clerk
of such court" at the end of the section.
The 1985 amendment by Chapter 77 insert~d "or with the juvenile court as provided
in § 78-3a-16.3"; and substituted "that court"
for "such court" at the end of the section.
Cross-References. - Clerk's fees in adoption proceedings, § 21-2-2.

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 54.

2 Am. Jur. 2d Adoption

C.J.S. - 2 C.J.S. Adoption of Persons§§ 74,
77.
A.L.R. - Requirements as to residence or

78-30-8.

Procedure

-

domicil of adoptee or adoptive parent for purposes of adoption, 33 A.L.R.3d 176.
Pending adoption, restricting access to
records, 83 A.L.R.3d 824.
10, 11.
Key Numbers. - Adoption

Agreement

=

of adopting parents.

The person adopting a child and the child adopted, and the other persons
whose consent is necessary, must appear before the district court of the county
where the person adopting resides, and the necessary consent must thereupon
be signed and an agreement be executed by the person adopting to the effect
that the child shall be adopted and treated in all respects as his own lawful
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child; provided, that if a person whose consent is necessary is not within the
county the court may, in the same manner as is or may be provided for the
taking of depositions in civil cases, appoint a commissioner to examine such
person upon his deposition and to take his written consent and to certify the
same to the court. The commissioner shall explain to such person the legal
significance of such consent, and shall certify to the court his findings as to
whether or not the consent is freely given. Where such person is within the
state of Utah the commission shall issue to a judge of the district court of the
county in which such person is located.
History: R.S. 1898 & C.L. 1907, § 6; C.L.
1917, § 15; L. 1925, ch. 91, § 1; R.S. 1933,
14-4-8; L. 1941, ch. 16, § 1; C. 1943, 14-4-8; L.
1953, ch. 56, § 1.

Cross-References. - Depositions, Rules of
Civil Procedure, Rules 28 to 32.

NOTES TO DECISIONS
ANALYSIS

Appearance before district court.
Consent.
Notaries public.
Specific performance of contract to adopt.

Appearance before district court.
The adoptive parents, the child adopted, and
the natural parents or persons whose consent
is necessary, must appear before the district
court where the consent must be signed, and
the agreement executed that the child shall be
treated as the lawful child of the adoptive parents. Taylor v. Waddoups, 121 Utah 279, 241
P.2d 157 (1952), distinguished in In re D -,
122 Utah 525, 252 P.2d 223 (1953).
The purpose of the requirement of appearance before the court is that the court, representing the public, can see that the parents
when they consent to the adoption of their children are informed and fully understand the effect of the act which they are performing. Taylor v. Waddoups, 121 Utah 279, 241 P.2d 157
(1952).
This requirement does not apply to situations where the child is released to a child
placement agency, to cases where the parent or
parents have been judicially deprived of the
custody of the child on account of cruelty, neglect or desertion, or to cases where the child
has been deserted, and the proceeding is under
§ 78-30-5. Taylor v. Waddoups, 121 Utah 279,
241 P.2d 157 (1952).
Consent.
No statutory provision specifically prohibits
a change of mind and revocation by a parent
who consents before a court. It is obviously unnecessary to so provide. These statutory provisions which authorize that consent be given in
the presence of and with the approval of the

court certainly contemplate that a consent so
executed would be valid and binding. In re D
-, 122 Utah 525, 252 P.2d 223 (1953).
Where the respondent's lawyer had read the
consent to adoption to the respondent and the
judge thoroughly explained the significance,
meaning, and consequences of her signing the
document before she did so, the district court
improperly set aside the consent on grounds
that it was signed while the respondent was in
a highly emotional state and the judge failed to
read the consent to her before she signed it. In
re Baby Girl K -, 24 Utah 2d 59, 465 P.2d 541
(1970).
Petition for adoption could not be granted
where a divorced mother who had custody of
the child consented to adoption but the father
refused consent, the father's lack of support not
constituting "desertion" under § 78-30-5. In re
Maestas, 531 P.2d 492 (Utah 1975).
Natural parents may execute in court a valid
consent for adoption prior to the completion of
the investigative report conducted by the division of family services. In re S., 572 P.2d 1370
(Utah 1977).

Notaries public.
The statute no longer sanctions the relinquishment of a child for adoption before a notary public. Taylor v. Waddoups, 121 Utah 279,
241 P.2d 157 (1952).
Specific performance of contract to adopt.
Where a child's parents agree with adoptive
parents to relinquish all their rights to the
child in consideration of the adoptive parents'
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agreement to adopt the child and such agreement is fully performed by all parties except
there is no actual adoption, the courts will decree specific performance of the contract and
thereby award to the child the same distribu-

tive share of the adoptive parents' estate as he
would have been entitled to had he actually
been adopted. In re Williams' Estates, 10 Utah
2d 83, 348 P.2d 683 (1960).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§§ 48; 49.

2 Am. Jur. 2d Adoption

C.J.S. - 2 C.J.S. Adoption of Persons § 73.
A.L.R. - Agreement to pay birth expenses,
43 A.L.R.4th 935.

78-30-8.5.

- Required parties in adoption proceedings,
48 A.L.R.4th 861.
Key Numbers. - Adoption <P 6.

Alien child - Evidence of lawful admission to
United States required.

(1) The person adopting an alien child shall file, with the petition for adoption, written evidence provided by the U.S. Immigration and Naturalization
Service qf the lawful admission of the child into the United States for permanent residence. The court may question the adopting person regarding the
validity of this written evidence. Any questions shall be answered to the
satisfaction of the court before an order of adoption is issued.
(2) "Alien child" means a child under 16 years of age who is not considered
a citizen or national of the United States by the U.S. Immigration and Naturalization Service.
History: C. 1953, 78-30-8.5, enacted by L.
1984, ch. 1, § 1.
Effective Dates. - Section 2 of Laws 1984,

78-30-9.

ch. 1 provided: "This act shall take effect on
September 1, 1984."

Order of adoption.

The court must examine all persons appearing before it pursuant to the
preceding provisions, each separately, and, if satisfied that the interests of the
child will be promoted by the adoption, it must make an order declaring that
the child shall thenceforth be regarded and treated in all respects as the child
of the person adopting.
History: R.S. 1898 & C.L. 1907, § 7; C.L.
1917, § 16; R.S. 1933 & C. 1943, 14-4-9.
NOTES TO DECISIONS
ANALYSIS

Appearance before district court.
Interest of adopted child.
Review on appeal.
Voidable decrees.

Appearance before district court.
This section indicates that the natural and
adoptive parents need not necessarily be
present together, but they must all appear be-

fore the court and as a part of the same proceeding. Taylor v. Waddoups, 121 Utah 279,
241 P.2d 157 (1952), distinguished sub nom., In
re D -, 122 Utah 525, 252 P.2d 223 (1953).
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The court should endeavor to protect the parents from fraud, misrepresentation, or undue
influence in the obtaining of their consent.
Taylor v. Waddoups, 121 Utah 279, 241 P.2d
157 (1952).
Interest of adopted child.
The interest and welfare of the child is to be
given paramount consideration. Taylor v.
Waddoups, 121 Utah 279, 241 P.2d 157 (1952).
Review on appeal.
Trial court's judgment in an adoption case
will not be disturbed on appeal unless the judgment is clearly arbitrary or capricious and not
based on the evidence. Wilson v. Family Serv.
Div., Region Two, 572 P.2d 682 (Utah 1977).
Voidable decrees.A natural mother's diligent attack on a voidable adoption dec.ree entitles her to regain cus-

78-30-10

tody of her children. Taylor v. Waddoups, 121
Utah 279, 241 P.2d 157 (1952).
A natural mother is entitled to have her children restored to her where she had not given
legal consent to an adoption, and had notified
the adoptive parents that she wished to retake
the children in accordance with the parties'
oral agreement, as soon as she had regained
her health, where the adoptive parents ignored
her request and a month later procured a purported final adoption decree without notice to
the natural mother, and where the natural
mother promptly thereafter filed an affidavit
stating under what circumstances the children
had been obtained, and, within six weeks from
the time the decree was signed, sued out an
order for a writ of habeas corpus. Taylor v.
Waddoups, 121 Utah 279, 241 P.2d 157 (1952),
distinguished In re D -, 122 Utah 525, 252
P.2d 223 (1953).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 65.

2 Am. Jur. 2d Adoption

C.J.S. - 2 C.J.S. Adoption of Persons § 98.
A.L.R. - Religion as factor in adoption proceedings, 48 A.L.R.3d 383.

78-30-10.

Change in record of birthplace of adopted
child, 14 A.L.R.4th 739.
Key Numbers. - Adoption ®" 13, 14.

Name and status of adopted child.

A child when adopted may take the family name of the person adopting.
After adoption the two shall sustain the legal relation of parent and child, and
have all the rights and be subject to all the duties of that relation.
History: R.S. 1898 & C.L. 1907, § 8; C.L.
1917, § 17; R.S. 1933 & C. 1943, 14-4-10.
Cross-References. - Adopted child as "de-

pendent" within the Workmen's Compensation
Act, § 35-1-71.
Intestate succession rights of adopted child,
§ 75-2-109.

NOTES TO DECISIONS
Custody after divorce.
The parental rights of an adoptive parent are
the same as those of a biological parent, and
the child's best interest is the primary factor in

determining custody. Bonwich v. Bonwich, 699
P.2d 760 (Utah), cert. denied,
U.S.
, 106
S. Ct. 142, 88 L. Ed. 2d 117 (1985).

COLLATERAL REFERENCES
Utah Law Review. - Intestate Succession
and Adoption in Utah: A Need for Legislation,
1969 Utah L. Rev. 56.
The Controversy Over Children's Surnames:
Familial Autonomy, Equal Protection and the
Child's Best Interests, 1979 Utah L. Rev. 303.
Arn. Jur. 2d. - 2 Am. Jur. 2d Adoption
§§ 65, 66.
C.J.S. - 2 C.J.S. Adoption of Persons§ 140.
A.L.R. - Right of adopted child to inherit

from intestate
natural
grandparent,
60
A.L.R.3d 631.
Parents' rights inter se with respect to the
names of their children, 92 A.L.R.3d 1091.
Adopted child as subject to protection of statute regarding rights of children pretermitted
by will, or statute preventing disinheritance of
child, 43 A.L.R.4th 947.
Social Security, construction and application
of§§ 202(d)(8)(B) and 202(d)(9)(B) of Social Se-
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curity Act (42 U.S.C. §§ 402(d)(8)(D) and
402(d)(9)(B) respecting award of child benefits
to child legally adopted by individual within 24
months after individual has become entitled to

disability or old age insurance benefits, 10
A.L.R. Fed. 903.
Key Numbers. - Adoption ea, 18.

78-30-11. Rights and liabilities of natural parents.
The natural parents of an adopted child are, from the time of the adoption,
relieved of all parental duties toward and all responsibility for the child so
adopted, and shall have no further rights over it.
History: R.S. 1898 & C.L. 1907, § 9; C.L.
1917, § 18; R.S. 1933 & C. 1943, 14-4-11.
COLLATERAL REFERENCES
Utah Law Review. - Recent Developments
in Utah Law, 1986 Utah L. Rev. 95, 185.
Am. Jur. 2d. - 2 Arn. Jur. 2d Adoption
§ 87.

C.J.S. - 2 C.J.S. Adoption of Persons§
Key Numbers. - Adoption ea> 20.

139.

78-30-12. Adoption by acknowledgment.
The father of an illegitimate child, by publicly acknowledging it as his own,
receiving it as such with the consent of his wife, if he is married, into his
family, and otherwise treating it as if it were a legitimate child, thereby
adopts it as such, and such child is thereupon deemed for all purposes legitimate from the time of its birth. The foregoing provisions of this chapter do not
apply to such an adoption.
History: R.S. 1898 & C.L. 1907, § 10; C.L.
1917, § 19; R.S. 1933 & C. 1943, 14-4-12.
NOTES TO DECISIONS
ANALYSIS

Applicability of section.
Child of previously divorced parents.
Consent of mother of illegitimate child.
Father.
Legitimation statute.
Mother relinquishing custody of child for purposes of adoption.
Parental visitation rights.
"Publicly acknowledging" child.
Receiving child into family.
Applicability of section.
This section applies to the illegitimate children who were termed bastards under common
law; another section applied to children who
were the issue of so-called Mormon polygamous or plural marriages. Rohwer v. District
Court, 41 Utah 279, 125 P. 671 (1912).
Child of previously divorced parents.
Child reared by parents and acknowledged

as their child is legitimate by adoption under
this section even though the parents had been
divorced from each other prior to the conception and birth of the child. Carter v. Carter, 19
Utah 2d 183, 429 P.2d 35 (1967).
Consent of mother of illegitimate child.
Legitimation of a child by his natural father
pursuant to this section does not require consent or release of custody by the mother of the
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illegitimate child. Slade v. Dennis, 594 P.2d
898 (Utah 1979).

Father.
Only a natural father can "adopt" an illegitimate child by acknowledgment pursuant to
this section and thereby become obligated to
support the child. Mace v. Webb, 614 P.2d 647
(Utah 1980).
Legitimation statute.
Although the title of this section is "adoption
by acknowledgment," this section is properly
characterized as a legitimation rather than an
adoption statute. Mace v. Webb, 614 P.2d 647
(Utah 1980).
Mother relinquishing custody of child for
purposes of adoption.
Whenever the natural mother relinquishes
custody of the child either to an agency or to an
individual for purposes of adoption pursuant to
§ 78-30-4, the putative father must file a
timely notice of paternity as provided in
§ 78-30-4(3)(c) in order to protect his rights under this section. Ellis v. Social Servs. Dep't of
Church of Jesus Christ of Latter-Day Saints,
L.D.S., 615 P.2d 1250 (Utah 1980).
Parental visitation rights.
Once a child has been legitimated under this
section, a dispute between the mother and father as to the father's visitation rights is to be
resolved by applying the law governing visitation of legitimate children, pursuant to
§ 30-3-5. Slade v. Dennis, 594 P.2d 898 (Utah
1979).

78-30-14

"Publicly acknowledging" child.
What acts amount to "publicly acknowledging" the child within meaning of this section
depends upon facts and circumstances of each
case. Harrison v. Harker, 44 Utah 541, 142 P.
716 (1914).
Father who publicly acknowledged his paternity had the right to custody of his illegitimate
child, second only to the mother's right, so that
it was improper for the juvenile court to petition for custody and thereby terminate the father's parental right without a hearing under
§ 78-3a-48 (formerly compiled as § 55-10-109)
to determine whether he was a fit and proper
person. State ex rel. Baby Girl M -, 25 Utah
2d 101, 476 P.2d 1013, 45 A.L.R.3d 206 (1970).
Receiving child into family.
Evidence was sufficient to establish that the
natural father of an illegitimate child had received the child into his family and treated the
child as legitimate even though the child lived
with and was in the custody of his mother
where the father was present when the child
was born, consented to use of his surname on
the child's birth certificate and filed a declaration of paternity with the bureau of vital statistics, visited the child regularly and took him
to visit the father's sisters and parents, provided the child with clothes and toys, named
the child as beneficiary of his health and life
insurance, and always referred to the child as
his son. Slade v. Dennis, 594 P.2d 898 (Utah
1979).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 51 et seq.

C.J.S. -

Key Numbers. 12.

10 Am. Jur. 2d Bastards

10 C.J.S. Bastards § 11.

78-30-13.

ea,

Repealed.

Repeals. - Section 78-30-13 (L. 1919, ch. 1,

§ 1; R.S. 1933 & C. 1943, 14-4-13), allowing

annulment of adoption within five years if a

78-30-14.

Illegitimate Children

child was feeble-minded, epileptic, insane or
infected with a venereal disease, was repealed
by Laws 1975, ch. 67, § 23.

Division of family services - Duties - Report Fee.

(1) At the request of the court, the Division of Family Services, through its
field agents, persons licensed by the division for the care and placement of
children, or through the probation officer of the juvenile court or court of like
jurisdiction of the county, under the division's supervision, shall verify the
allegations of the petition for adoption of a minor child, make a thorough
investigation of the matter, and report its findings in writing to the court.
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(2) When the court requests an investigation under Subsection (1), it shall
serve a copy of the petition, together with a statement containing the names
and addresses of the child and petitioners, on the division, by certified mail.
The division, or the person appointed by the division, shall complete the investigation and submit the written report to the court within 60 days of that
service.
(3) The division shall charge the petitioner a reasonable fee for the services
provided under this section. Fees collected shall be deposited in the state's
General Fund.
(4) The written report submitted to the court under this section shall state:
(a) why the natural parents, if living, desire to be relieved of the care,
support, and guardianship of the child;
(b) whether the natural parents have abandoned the child or are
morally unfit for custody;
(c) whether the proposed foster parent is financially able and morally
fit to have the care, supervision, and training of the child;
(d) the physical and mental condition of the child, so far as that can be
determined; and
(e) any other facts and circumstances pertaining to the child and his
welfare.
(5) The court shall conduct a full hearing on the petition and examine the
parties in interest, under oath. The court may adjourn the hearing from time
to time, as the nature of the case requires.
(6) If the report submitted by the Division of Family Services under Subsection (2) disapproves of the adoption of the child by the petitioner, the court
may dismiss the petition.
(7) No petition for adoption may be granted until the child has lived in the
home of the adopting parents for six months. However, if the adopting parent
is the spouse of the natural parent, no petition for adoption shall be granted
until the child has lived in the home of that adopting parent for one year.
History: R.S. 1933, 14-4-14, added by L.
1941, ch. 17, § l; C. 1943, 14-4-14; L. 1965, ch.
170, § l; 1975, ch.93, § l; 1981, ch. 158, § l;
1985, ch. 20, § 3.
Amendment Notes. - The 1985 amend-

ment rewrote this section to such an extent
that a detailed comparison is impractical.
Cross-References. - Child placing agencies, § 55-8a-l et seq.
Division of Family Services, § 55-15b-6.

NOTES TO DECISIONS
Consent to adoption.
Natural parents may execute a valid consent
for adoption prior to the completion of the in-

vestigative report required by this section. In
re S., 572 P.2d 1370 (Utah 1977).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 39.

2 Am. Jur. 2d Adoption
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C.J.S. - 2 C.J.S. Adoption of Persons§
Key Numbers. - Adoption e=> 3.

49.
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78-30-15.

Petition, report, and documents

78-30-16

to be sealed.

The court shall order that the petition, the written report provided for in

§ 78-30-14, and any other documents filed in connection with the hearing, be

sealed. Those items are not open to inspection or copying except upon order of
the court expressly permitting inspection or copying, after good cause has
been shown, or as provided under § 78-30-18.
History: R.S. 1933, 14-4-15, added by L.
1941, ch. 17, § 1; C. 1943, 14-4-15; 1987, ch.
39 § 2.

COLLATERAL REFERENCES
C.J.S. - 2 C.J.S. Adoption of Persons § 49.
A.L.R. - Concluded adoption proceedings,
restricting access to records, 83 A.L.R.3d 800.
Key Numbers. - Adoption e=> 3.
Amendment Notes. - The 1987 amendment divided the section into two sentences,
substituting "Those items are not open" for
"and shall not be open" at the beginning of the
present second sentence; substituted "and" for

78-30-16.

Definitions

-

"above, or" preceding "any other documents"
and deleted "shall" preceding "be sealed" in the
present
first sentence;
and substituted
"copying except" for "copy," "inspection or
copying," for "such inspection or copy", and
"has been shown, or as provided under
§ 78-30-18" for "therefor has been shown" in
the present second sentence.

Applications.

(1) As used in §§ 78-30-17 through 78-30-19:
(a) "Adoptee" means a person who has been legally adopted.
(b) "Adoption" means the judicial act which creates the relationship of
parent and child where it did not previously exist, and which permanently deprives a birth parent of his parental rights.
(c) "Adult adoptee" means an adoptee who is 21 years of age or older.
(d) "Adult sibling" means a brother or sister of the adoptee, who is 21
years of age or older and whose birth mother or father is the same as that
of the adoptee.
(e) "Birth parent" means a biological mother, a person whose paternity
of a child is established, or, an alleged father, who has been identified as
the father of a child by the child's birth mother, and who has not denied
paternity.
(f) "Bureau" means the Bureau of Vital Statistics within the Department of Health.
(g) "Genetic and social history" means a comprehensive report, when
obtainable, on an adoptee's birth parents, aunts, uncles, and grandparents, which contains the following information:
(i) medical history;
(ii) health status;
(iii) cause of and age at death;
(iv) height, weight, eye, and "hair color;
(v) ethnic origins;
(vi) where appropriate, levels of education and professional
achievement; and
(vii) religion, if any.
(h) "Health history" means a comprehensive report of the adoptee's
health status at the time of placement for adoption, and his medical
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history, including neonatal, psychological, physiological, and medical
care history.
(i) "Identifying information" means the name and address of a birth
parent or adult adoptee, or other specific information which by itself or in
reasonable conjunction with other information may be used to identify
that person.
(2) Sections 78-30-17 through 78-30-19 do not apply to adoptions by a stepparent whose spouse is the adoptee's birth parent.
(3) Sections 78-30-17 through 78-30-19 apply only to adoptions of adoptees
born in this state.
History: C. 1953, 78-30-16, enacted by L.
1987, ch. 39, § 3.

78-30-17.

Nonidentifying
with bureau -

health history of adoptee filed
Limited availability.

(1) Upon finalization of an adoption in this state, the person who proceeded
on behalf of the petitioner for adoption, or a licensed child placing agency if an
agency is involved in the adoption, shall file a report with the bureau, in the
form established by the bureau. That report shall include a detailed health
history, and a genetic and social history of the adoptee.
(2) The report filed under Subsection (1) may not contain any information
which identifies the adoptee's birth parents or members of their families.
(3) When the report described in Subsection (1) is filed, a duplicate report
shall be provided to the adoptive parents.
(4) The report filed with the bureau under Subsection (1) shall only be
available upon request, and upon presentation of positive identification, to the
following persons:
(a) the adoptive parents;
(b) in the event of the death of the adoptive parents, the adoptee's legal
guardian;
(c) the adoptee;
(d) in the event of the death of the adoptee, the adoptee's spouse, if the
spouse is the parent or guardian of the adoptee's child;
(e) the adoptee's child or descendant;
(f) the adoptee's birth parent; and
(g) the adoptee's adult sibling.
(5) No information which identifies a birth parent or his family may be
disclosed under this section.
(6) The actual cost of providing information under this section shall be paid
by the person requesting the information.
History: C. 1953, 78-30-17, enacted
1987, ch. 39, § 4.

by L.
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78-30-18.

78-30-18

Mutual-consent, voluntary adoption registry Procedures - Fees.

(1) The bureau shall establish a mutual-consent, voluntary adoption registry.
(a) Adult adoptees and birth parents of adult adoptees, upon presentation of positive identification, may request identifying information from
the bureau, in the form established by the bureau. A court of competent
jurisdiction or a child placing agency licensed under Chapter 8a, Title 55,
may accept that request from the adult adoptee or birth parent, in the
form provided by the bureau, and transfer that request to the bureau. The
adult adoptee or birth parent is responsible for notifying the bureau of
a,ny change in information contained in the request.
(b) The bureau may only release identifying information to an adult
adoptee or birth parent when it receives requests from both the adoptee
and his birth parent.
(c) After matching the request of an adult adoptee with that of at least
one of his birth parents, the bureau shall notify both the adoptee and the
birth parent that the requests have been matched, and disclose the identifying information to those parties. However, if that adult adoptee has a
sibling of the same birth parent who is under the age of 21 years, and who
was raised in the same family setting as the adult adoptee, the bureau
shall not disclose the requested identifying information to that adult
adoptee or his birth parent.
(2) (a) Adult adoptees and adult siblings of adult adoptees, upon presentation of positive identification, may request identifying information from
the bureau, in the form established by the bureau. A court of competent
jurisdiction or a child placing agency licensed under Chapter 8a, Title 55,
may accept that request from the adult adoptee or adult sibling, in the
form provided by the bureau, and transfer that request to the bureau. The
adult adoptee or adult sibling is responsible for notifying the bureau of
any change in information contained in the request.
(b) The bureau may only release identifying information to an adult
adoptee or adult sibling when it receives requests from both the adoptee
and his adult sibling.
(c) After matching the request of an adult adoptee with that of his
adult sibling, if the bureau has been provided with sufficient information
to make that match, the bureau shall notify both the adoptee and the
adult sibling that the requests have been matched, and disclose the identifying information to those parties.
(3) Information registered with the bureau under this section is available
only to a registered adult adoptee and his registered birth parent or registered
adult sibling, under the terms of this section.
(4) Information regarding a birth parent who has not registered a request
with the bureau may not be disclosed.
(5) The bureau may charge a fee for services provided under this section,
limited to the cost of providing those services.
History: C. 1953, 78-30-18, enacted
1987, ch. 39, § 5.

by L.
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78-30-19.

Restrictions on disclosure of information - Violations - Penalty.

(1) Information maintained or filed with the bureau under this chapter may
not be disclosed except as provided by this chapter, or pursuant to a court
order.
(2) Any person who discloses information obtained from the bureau's voluntary adoption registry in violation of this chapter, or knowingly allows that
information to be disclosed in violation of this chapter is guilty of a class A
misdemeanor.
History: C. 1953, 78-30-19, enacted by L.
1987, ch. 39, § 6.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

CHAPTER 31
ARBITRATION
78-31-1 to 78-31-22.

Repealed.

Repeals. - Laws 1986, ch. 128, § 1 repeals
§§ 78-31-1 to 78-31~22, as originally enacted

tion, effective April 28, 1986. For present comparable
prov1s10ns, see §§ 78-31a-1 to
78-31a-20.

by Laws 1951, Chapter 58, relating to arbitra-

CHAPTER 31a
ARBITRATION ACT
Section
78-31a-l.
78-31a-2.
78-31a-3.
78-31a-4.
78-31a-5.
78-31a-6.
78-31a-7.
78-31a-8.
78-31a-9.

Short ti tie.
Definitions.
Arbitration agreement.
Court order to arbitrate.
Appointment of arbitrators.
Conference prior to arbitration
hearing.
Arbitration hearing - Procedure.
Arbitration hearing - Powers of
arbitrators.
Arbitration hearing - Joinder of
parties.

78-31a-1.

Section
78-31a-10.
78-31a-ll.
78-31a-12.
78-31a-13.
78-31a-14.
78-31a-15.
78-31a-16.
78-31a-17.
78-31a-18.
78-31a-19.
78-31a-20.

Arbitration award.
Costs.
Confirmation of award.
Modification of award by arbitrators.
Vacation of the award by court.
Modification of award by court.
Award as judgment.
Motions.
Location for arbitration.
Appeals.
Scope of chapter.

Short title.

This act shall be known as the "Utah Arbitration
History: C. 1953, 78-31a-1, enacted by L.
1985, ch. 225, § 1.
M'eaning of "this act". - The phrase "this
act", referred to in this section, means Laws
1985, Chapter 225, which appears·as this chapter.
Severability Clauses. - Section 2 of Laws

Act."

1985, ch. 225 provided: "If any provision of this
act, or the application of any provision to any
person or circumstance, is held invalid, the remainder of this act is given effect without the
invalid provision or application."
Cross-References. - Fire fighters' negotiations, §§ 34-20a-7 to 34-20a-9.
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78-31a-2

COLLATERAL REFERENCES
Utah Law Reviews. - Recent Developments in Utah Law, 1986 Utah L. Rev. 95,179.
Brigham Young Law Reviews. - Alternatives to the Tort System for the Nonmedical
Professions: Can They Do the Job?, 1981
B.Y.U. L. Rev. 57.
Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award § 1 et seq.
C.J.S. - 6 C.J.S. Arbitration § 1 et seq.
A.L.R. - Availability and scope of declaratory judgment actions in determining rights of
parties, or powers and exercise thereof by arbitrators, under arbitration agreements, 12
A.L.R.3d 854.
Validity and effect, and remedy in respect, of
contractual stipulation to submit disputes to
arbitration in another jurisdiction, 12 A.L.R.3d
892.
Validity and construction of provision for arbitration of disputes as to alimony or support
payments, or child visitation or custody matters, 18 A.L.R.3d 1264.
Municipal corporation's power to submit to
arbitration, 20 A.L.R.3d 569.
Uninsured motorist endorsement, validity
and enforceability of provision for binding arbitration, and waiver thereof, 24 A.L.R.3d
1325.
Delay in asserting contractual right to arbitration as precluding enforcement thereof, 25
A.L.R.3d 1171.
Waiver of, or estoppel to assert, substantive
right or right to arbitrate as question for court
or arbitrator, 26 A.L.R.3d 604.
Enforcement, breach or repudiation of collective labor contract as subject to, or as affecting
right to enforce, arbitration provision in contract, 29 A.L.R.3d 688.
Validity and construction of state statutes
making breach of a collective labor contract an
unfair labor practice, 30 A.L.R.3d 431.
Breach or repudiation of contract as affecting right to enforce arbitration clause therein,
32 A.L.R.3d 377.
Parti~ipation in arbitration proceedings as
waiver of objections to arbitrability,
33
A.L.R.3d 1242.

78-31a-2.

Privileged nature of communications made
in course of grievance or arbitration procedure
provided for by collective bargaining agreement, 60 A.L.R.3d 1041.
Application of labor dispute disqualification
for benefits to locked out employee, 62
A.L.R.3d 437.
Validity and construction of statutes or ordinances providing for arbitration of labor disputes involving public employees, 68 A.L.R.3d
885.
Demand for or submission to arbitration as
affecting enforcement of mechanic's lien, 73
A.L.R.3d 1042.
Filing of mechanic's lien or proceeding for its
enforcement as affecting right to arbitration,
73 A.L.R.3d 1066.
Medical malpractice: arbitration of medical
malpractice claims, 84 A.L.R.3d 375.
Statute of limitations as bar to arbitration
under agreement, 94 A.L.R.3d 533.
Defendant's participation in action as waiver
of right to arbitration of dispute involved
therein, 98 A.L.R.3d 767.
Claim of fraud in inducement of contract as
subject to compulsory arbitration clause contained in contract, 11 A.L.R.4th 774.
Failure to pursue or exhaust remedies under
union contract as affecting employee's right of
state civil action for retaliatory discharge, 32
A.L.R.4th 350.
Liability of organization sponsoring or administering arbitration to parties involved in
proceeding, 41 A.LR.4th 1013.
Attorney's submission of dispute to arbitration, or amendment of arbitration agreement,
without client's knowledge or consent, 48
A.L.R.4th 127.
Re-exhaustion of arbitration procedure as
appropriate course for resolving backpay issues
arising as a result of resolution of grievance,
59 A.L.R. Fed. 501.
Employee's right to intervene in federal judicial proceeding concerning labor arbitration
award, 59 A.L.R. Fed. 733.
Key Numbers. - Arbitration e=> 1 to 89.

.

Definitions .

(1) "Arbitrators" means one or more arbitrators as appointed by the court
or agreed upon by the parties.
(2) "Court" means any state district court in Utah.
History: C. 1953, 78-31a-2, enacted by L.
1985, ch. 225, § 1.
Cross-References. - Board oflabor, concil-

iation and arbitration, Utah Const., Art. XVI,
Sec. 2.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award § 84.
C.J.S. - 6 C.J.S. Arbitration § 58.

78-31a-3.

Arbitration agreement.

A written agreement to submit any existing or future controversy to arbitration is valid, enforceable, and irrevocable, except upon grounds existing at
law or equity to set aside the agreement, or when fraud is alleged as provided
in the Utah Rules of Civil Procedure.
History: C. 1953, 78-3la-3, enacted by L.
1985, ch. 225, § I.
Cross-References. - Industrial commission to promote voluntary arbitration of labor
disputes, § 35-1-16.
Partnership, single partner may not submit
to arbitration, § 48-1-6.

Policy that work terms and conditions
should result from voluntary agreement,
§ 34-20-1.
Public transit
district labor disputes,
§ 11-20-32.
Water disputes, informal arbitration by state
engineer, § 73-2-16.

NOTES TO DECISIONS

Municipal corporations.
Absent a statutory prohibition, a municipal
corporation has the power to submit to arbitra-

tion any claim asserted by or against it. Lindon
City v. Engineers Constr. Co., 636 P.2d 1070
(Utah 1981).

COLLATERAL REFERENCES

Am. Jur.
and Award
C.J.S. A.L.R. -

2d. - 5 Am. Jur. 2d Arbitration

§§ 11 to 53.

6 C.J.S. Arbitration §§ 7 to 57.
Attorney's submission of dispute

78-31a-4.

to arbitration, or amendment of arbitration
agreement, without client's knowledge or consent, 48 A.L.R.4th 127.
Key Numbers. - Arbitration ,g:, 6 to 10.

Court order to arbitrate.

(1) The court, upon motion of any party showing the existence of an arbitration agreement, shall order the parties to arbitrate. If an issue is raised concerning the existence of an arbitration agreement or the scope of the matters
covered by the agreement, the court shall determine those issues and order or
deny arbitration acc9rdingly.
(2) If an issue subject to arbitration under the alleged arbitration agreement is involved in an action or proceeding pending before a court having
jurisdiction to hear motions to compel arbitration, the motion shall be made to
that court. Otherwise, the motion shall be made to a court with proper venue.
(3) An order to submit an agreement to arbitration stays any action or
proceeding involving an issue subject to arbitration under the agreement.
However, if the issue is severable from the other issues in the action or proceeding, only the issue subject to arbitration is stayed. If a motion is made in
an action or proceeding, the order for arbitration shall include a stay of the
action or proceeding.
(4) Refusal to issue an order to arbitrate may not be grounded on a claim
that an issue subject to arbitration lacks merit, or that fault or grounds for the
claim have not been shown.
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History: C. 1953, 78-31a-4, enacted by L.
1985, ch. 225, § 1.
Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award §§ 32 to 34.
C.J.S. - 6 C.J.S. Arbitration §§ 23, 29 to
32.
A.L.R. - State court's power to consolidate
arbitration proceedings, 64 A.L.R.3d 528.
Order or decree compelling or refusing to
compel arbitration, 6 A.L.R.4th 652.
Stay of action in federal court until determination of similar action pending in state court,
5 A.L.R. Fed. 10.

78-31a-5.

Appointment

Appealability of order staying or refusing to
stay, proceedings in federal district court pending arbitration proceedings, 11 A.L.R. Fed.
640.
Appealability of federal court order granting
or denying stay of arbitration, 31 A.L.R. Fed.
234.
Disposition by bankruptcy court of request
for arbitration pursuant to arbitration agreement to which debtor in bankruptcy is a party,
72 A.L.R. Fed. 890.
Key Numbers. - Arbitration ,s:, 4.1, 21.

of arbitrators.

(1) If the arbitration agreement specifies a procedure for appointment of
arbitrators, it shall be followed.
(2) If no procedure is specified, or if the agreed method fails or cannot be
followed for any reason, or if an arbitrator fails or is unable to act, any party
to the arbitration agreement may move the court to appoint one or more
arbitrators, as necessary.
(3) The motion shall state:
(a) the issues to be arbitrated;
(b) any arbitrators the party may propose for appointment; and
(c) the qualifications of any proposed arbitrators.
(4) Upon this motion, the court shall appoint the necessary arbitrators,
whom the court shall find qualified to arbitrate the issues stated in the motion.
History: C. 1953, 78-3la-5, enacted by L.
1985, ch. 225, § 1.

Cross-References.
U.R.C.P. 6(d), (e).

-

Service of notices,

COLLATERAL REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award §§ 84 to 107.

78-31a-6.

Conference

C.J.S. - 6 C.J.S. Arbitration §§ 58 to 75.
Key Numbers. - Arbitration ,s:, 26 to 31.

prior to arbitration hearing.

(1) The arbitrators either in their discretion, or at the request of any party,
may conduct a conference prior to the arbitration hearing. The conference
shall be held no fewer than ten days before the arbitration hearing. Notice of
the conference shall be made by certified mail to all parties to the arbitration
hearing, and no fewer than ten days before the conference.
(2) The subpoena powers provided in § 78-31a-8 apply to conferences conducted under this section.
(3) The conference shall allow the parties to consider any matters which
may aid in the disposition of the arbitration hearing, including, but not limited to:
(a) identifying and clarifying the issues;
(b) determining the scope and scheduling of discovery of evidence under § 78-31a-7;
(c) stipulating to the admission of facts and documents;
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(d) identity of witnesses.
shall make a written record of action taken at the conference, including a finding of any agreements made between the parties
regarding matters discussed. This finding controls at the arbitration hearing,
unless the arbitrators find that a modification at the hearing is necessary to
prevent a manifest injustice.
(4) The arbitrators

History: C. 1953, 78-31a-6, enacted by L.
1985, ch. 225, § 1.

78-31a-7.

Arbitration hearing -

Procedure.

(1) The arbitrators shall appoint a time and place for the arbitration hearing and serve each party to the proceeding with notice of the time and place,
personally or by certified mail. Notice shall be served not fewer than 30 days
before the date of hearing, unless both parties stipulate to a waiver or modification of this notice requirement. Appearance at the hearing waives the notice required by this section. The arbitrators may adjourn the hearing from
time to time as necessary, and on request of a party or upon their own motion
may postpone the hearing to a date not later than the date fixed by the
arbitration agreement for making the award, unless the parties consent to a
later date. The arbitrators shall hear and determine the controversy upon the
evidence produced, notwithstanding that a party duly notified fails to appear.
The court upon motion may direct the arbitrators to proceed promptly with
the hearing and determination of the controversy.
(2) Each party to the arbitration proceeding is entitled, in person or
through counsel, to be heard, to present evidence material to the controversy,
and to cross-examine witnesses appearing at the hearing.
(3) The hearing shall be i"ecorded in a manner agreed upon by the parties.
Costs of making a record shall be apportioned as directed by the arbitrators.
(4) The hearing shall be conducted by all the arbitrators, but a simple
majority of them may determine any questions and render a final award. If
during the course of the hearing an arbitrator for any reason ceases to act, the
remaining arbitrator or arbitrators may continue the hearing and determination of the controversy, or additional arbitrators may be appointed as provided
in § 78-31a-5.
(5) Unless otherwise provided by the arbitration agreement or by law, the
powers of the arbitrators are exercised by majority vote.
History: C. 1953, 78-31a-7, enacted by L.
1985, ch. 225, § 1.

Cross-References.
U.R.C.P. 6(d), (e).

Service of notices,

NOTES TO DECISIONS
ANALYSIS

Notice.
Right to produce evidence and be heard.
Notice.
It is sufficient if the parties admit in their
pleadings notice of the meeting of arbitrators.

Giannopulos v. Pappas, 80 Utah 442, 15 P.2d
353 (1932).
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Right to produce evidence and be heard.
The parties have a right to be heard on their
proofs, and it is the duty of arbitrators to hear

78-31a-9

all the evidence material to the matter in controversy. Giannopulos v. Pappas, 80 Utah 442,
15 P.2d 353 (1932).

COLLATERAL REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award §§ 108 to 123.
C.J.S. - 6 C.J.S. Arbitration §§ 76 to 94.
A.L.R. - Insurance, necessity and suffi-

78-31a-8.

ciency of notice of and hearing in proceedings
before appraisers and arbitrators appointed to
determine amount of loss, 25 A.L.R.3d 680.
Key Numbers. - Arbitration=
31 to 47.

Arbitration hearing -

Powers of arbitrators.

(1) Arbitrators may administer oaths and issue subpoenas for the attendance of witnesses or the production of books, records, documents, and other
evidence. Subpoenas shall be served, and upon motion to the court by a party
or the arbitrators, enforced as provided by law for the service and enforcement
of subpoenas in civil actions.
(2) The·arbitrators either in their discretion, or at the request of any party,
may order:
(a) a party to provide any other party with information which is determined by the arbitrator to be relevant to the determination of the issues
to be arbitrated; or
(b) the use of requests for discovery as provided in the Utah Rules of
Civil Procedure, except that the time a party has to respond to any discovery request shall be determined by the arbitrators in their discretion.
(3) Any law compelling a person under subpoena to testify is applicable to
this chapter.
(4) The same fees prescribed for the attendance of witnesses in civil actions
shall be paid to witnesses subpoenaed in arbitration proceedings.
History: C. 1953, 78-31a-8, enacted by L.
1985, ch. 225, § 1.
Cross-References. - Contempt generally,
§ 78-32-1 et seq.
Contempt of process of nonjudicial officer,
§ 78-32-15.

Depositions
and
discovery
U.R.C.P. 26 to 37.
Subpoenas, U.R.C.P. 45.
Witnesses' fees, § 21-5-4.

generally,

COLLATERAL REFERENCES
Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award § 121.

78-31a-9.

C.J.S. - 6 C.J.S. Arbitration § 87.
Key Numbers. - Arbitration ..:=34.2.

Arbitration hearing -

Joinder of parties.

(1) Upon motion to the arbitration panel by any party, a person who is
subject to service of process for the subject matter of the arbitration, and who
is a party to the arbitration agreement, shall be joined as a party in the action
if: (a) in his absence complete relief cannot be accorded among those who are
already parties; or (b) he claims or the motion alleges he has an interest
relating to the subject of the action and the disposition of the action in his
absence impedes his ability to protect that interest, or subjects any of the
persons already parties to a substantial risk of incurred multiple or otherwise
inconsistent obligations by reasons of his claimed interest.
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(2) Any person joined as a party to the arbitration has the same time to
answer as was given to the initial defendant in the case.
History: C. 1953, 78-31a-9, enacted
1985, ch. 225, § 1.

by L.

COLLATERAL REFERENCES
Key Numbers. -

78-31a-10.

Arbitration

31.5.

Arbitration

award.

(1) The arbitration award shall be in writing and signed by the arbitrators
who join in the award. A copy of the award shall be served upon each party
personally, or by certified mail, or as otherwise provided by the arbitration
agreement.
(2) An arbitration award shall be made within the time set by the agreement, or if a time is not set, within a time the court orders pursuant to the
motion of any party to the arbitration proceeding. The parties may at any
time, by written agreement, extend the time for award. A party to an arbitration proceeding waives any objection based on the ground that the award was
not timely rendered unless the arbitrators are notified of the objection before
service of the award.
History: C. 1953, 78-31a-10, enacted by L.
1985, ch. 225, § 1.

Cross-References. - Affirmative defense,
arbitration and award as, U.R.C.P. 8(c).

NOTES TO DECISIONS
Effect and conclusiveness of award.
The award of arbitrators, acting within the
scope of their authority, determines the rights
of the parties to it as efficiently as a judgment
secured by legal procedure, and is binding on

the parties until set aside or its validity is
questioned in some proper manner. Giannopulos v. Pappas, 80 Utah 442, 15 P.2d 353
(1932).

COLLATERAL REFERENCES
Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award §§ 124 to 150.
C.J.S. - 6 C.J.S. Arbitration §§ 95 to 122.
A.L.R. - Determination of validity of arbitration award under requirement that arbitrators shall pass on all matters submitted, 36
A.L.R.3d 649.
Construction and effect of contractual or
statutory provisions fixing time within which

78-31a-11.

arbitration award must be made, 56 A.L.R.3d
815.
Modern status of rules respecting concurrence of all arbitrators as condition of binding
award under private agreement not specifying
unanimity, 83 A.L.R.3d 996.
Arbitrator's power to award punitive damages, 83 A.L.R.3d 1037.
Key Numbers. - Arbitration
48 et seq.

Costs.

The expenses, fees, and other costs of the arbitrators, exclusive of attorney's
fees, shall be paid as provided in the award, unless another provision for the
payment of fees is made in the arbitration agreement.
462

ARBITRATION ACT
History: C. 1953, 78-31a-11, enacted by L.
1985, ch. 225, § 1.
Cross-References. - Fees as full compen-

78-31a-13

sation for statutory boards of arbitration, Utah
Const., Art. XXI, Sec. 2.

COLLATERAL REFERENCES
Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award § 139.
C.J.S. - 6 C.J.S. Arbitration §§ 179 to 183.

78-31a-12.

Confirmation

A.L.R. - Liability of parties to arbitration
for costs, fees, and expenses, 57 A.L.R.3d 633.

of award.

Upon motion to the court by any party to the arbitration proceeding for the
confirmation of the award, and 20 days notice to all parties, the court shall
confirm the award unless a motion is timely filed to vacate or modify the
award.
History: C. 1953, 78-31a-12, enacted by L.
1985, ch. 225, § 1.

Cross-References. - Motions and orders
generally, U.R.C.P. 6(b), 6(d), 6(e), 7(b), 43(e).

COLLATERAL REFERENCES
C.J.S. - 6 C.J.S. Arbitration§§ 120 to 122.
Key Numbers. - Arbitration <1:=>72 to 72.4.

78-31a-13.

Modification

of award by arbitrators.

(1) Upon motion of any party to the arbitrators or upon order of the court
pursuant to a motion, the arbitrators may modify the award if:
(a) there is an evident miscalculation of figures or description of a
person or property referred to in the award;
(b) the award is imperfect as to form; or
(c) necessary to clarify any part of the award.
(2) A motion to the arbitrators for modification of an award shall be made
within 20 days after service of the award upon the moving party. Written
notice that a motion has been made shall be promptly served personally or by
certified mail upon all other parties to the proceeding. The notice of motion for
modification shall contain a statement that objections to the motion be served
upon the moving party within ten days after receipt of the notice. Any award
modified by the arbitrators is subject to the provisions of §§ 78-31a-11,
78-31a-12, and 78-31a-14.
History: C. 1953, 78-31a-13, enacted by L.
1985, ch. 225, § 1.

Cross-References. - Motions and Orders
generally, U.R.C.P. 6(b), 6(d), 6(e), 7(b), 43(e).

NOTES TO DECISIONS
Time for filing motion.
-After judgment confirming award.
The filing of motions to vacate or modify an
award is barred once the court has entered a

judgment confirming the award. Robinson &
Wells, P.C. v. Warren, 669 P.2d 844 (Utah
1983).
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COLLATERAL REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award § 143.
A.L.R. - Power of arbitrator to correct, or
power of court to correct or resubmit, nonlabor
award because of incompleteness or failure to
pass on all matters submitted, 36 A.L.R.3d
939.

78-31a-14.

Vacation

Power of court to resubmit matter to arbitrators for correction or clarification, because of
ambiguity or error in, or omission from, arbitration award, 37 A.L.R.3d 200.
Key Numbers. - Arbitration e=o63.2, 70.

of the award by court.

(1) Upon motion to the court by any party to the arbitration proceeding for
vacation of the award, the court shall vacate the award if it appears:
(a) the award was procured by corruption, fraud, or other undue means;
(b) an arbitrator, appointed as a neutral, showed partiality, or an arbitrator was guilty of misconduct that prejudiced the rights of any party;
(c) the arbitrators exceeded their powers;
(d) the arbitrators refused to postpone the hearing upon sufficient
cause shown, refused to hear evidence material to the controversy, or
otherwise conducted the hearing to the substantial prejudice of the rights
of a party; or
(e) there was no arbitration agreement between the parties to the arbitration proceeding.
(2) A motion to vacate an award shall be made to the court within 20 days
after a copy of the award is served upon the moving party, or if predicated
upon corruption, fraud, or other undue means, within 20 days after the
grounds are known or should have been known.
(3) If an award is vacated on grounds other than in Subsection (l)(e), the
court may order a rehearing before new arbitrators chosen as provided in the
arbitration agreement or by the court. Arbitrators chosen by the court shall be
found qualified to arbitrate the issues involved. The time for making an
award, if specified in the arbitration agreement, is applicable to a
rearbitration proceeding. If not specified, the court shall order the award upon
rearbitration to be made within a reasonable time. The time for making an
award under a rearbitration proceeding commences on the date of the court's
order for rearbitration.
(4) If the motion to vacate is denied and no motion to modify or correct the
award is pending, the court shall confirm the award.
History: C. 1953, 78-31a-14, enacted by L.
1985, ch. 225, § 1.

Cross-References. - Motions and orders
generally, U.R.C.P. 6(b), 6(d), 6(e), 7(b), 43(e).

NOTES TO DECISIONS
ANALYSIS

Affidavit or testimony of arbitrator.
Grounds.
-In general.
-Corruption,
fraud, etc.
-Misconduct.
-Refusal to hear evidence.
-Statutory
grounds exclusive.
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78-31a-15

Time for filing motion.
-After judgment confirming award.

Affidavit or testimony of arbitrator.
While an arbitrator may not by affidavit or
testimony impeach his own award or show
fraud or misconduct on the part of the arbitrators or any of them, the testimony or affidavit
of an arbitrator is admissible to establish what
matters were presented to and considered by
the arbitrators,' and any arbitrator is a competent witness
to establish
such facts.
Giannopulos v. Pappas, 80 Utah 442, 15 P.2d
353 (1932).
Grounds.

-Misconduct.
Before the misconduct of any arbitrators will
afford a ground for vacating an award, it must
appear that the rights of a party have been
prejudiced. Giannopulos v. Pappas, 80 Utah
442, 15 P.2d 353 (1932).
-Refusal to hear evidence.
Where one party to an arbitration agreement requests one of three arbitrators for further time to present certain testimony and was
assured by the arbitrator that he would be
given an opportunity before the award was
made to present such further evidence, which
promise the arbitrator did not keep, and did
not even convey the request to the other arbitrators, such misbehavior came within the provisions of former Subsection 78-31-16(3), which
contained provisions similar to Subsection (b)
of this section. Giannopulos v. Pappas, 80 Utah
442, 15 P.2d 353 (1932).

-In general.
Awards will not be disturbed on account of
irregularities or informalities or because the
court does not agree with the award, so long as
the proceeding has been fair and honest, and
the substantial rights of the parties have been
respected. Bivans v. Utah Lake Land, Water &
Power Co., 53 Utah 601, 174 P. 1126 (1918).
Ordinarily a court has no authority to review
the action of arbitrators to correct errors or to
substitute its conclusion for that of the arbitrators acting honestly and within the scope of
their authority. Giannopulos v. Pappas, 80
Utah 442, 15 P.2d 353 (1932).

-Statutory grounds exclusive.
No other grounds for vacating or setting
aside an award than those specified can be
taken advantage of. Giannopulos v. Pappas, 80
Utah 442, 15 P.2d 353 (1932) (decided under
similar provisions of former § 78-31-16).

-Corruption, fraud, etc.
Fraud, bad faith, and prejudicial imposition
will vitiate an award, even though a contract
of submission provides that such award shall
be absolute and conclusive and without appeal.
Bivans v. Utah Lake Land, Water & Power
Co., 53 Utah 601, 174 P. 1126 (1918).

-After judgment confirming award.
The filing of motions to vacate or modify an
award is barred once the court has entered a
judgment confirming the award. Robinson &
Wells, P.C. v. Warren, 669 P.2d 844 (Utah
1983).

Time for filing motion.

COLLATERAL REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award §§ 167 to 189.
C.J.S. - 6 C.J.S. Arbitration§§ 149 to 169.
A.L.R. - Setting aside arbitration award on
ground of interest or bias of arbitrators, 56
A.L.R.3d 697.
Refusal of arbitrators to receive evidence, or
to permit briefs or arguments, on particular

78-31a-15.

Modification

issues as grounds for relief from award, 75
A.L.R.3d 132.
Admissibility of affidavit or testimony of arbitrator to impeach or explain award, 80
A.L.R.3d 155.
Corruption, fraud, or undue means in obtaining award justifying avoidance of award, 22
A.L.R.4th 366.
Key Numbers. - Arbitration e,, 75 to 78.

of award by court.

(1) Upon motion made within 20 days after a copy of the award is served
upon the moving party, the court shall modify or correct the award if it appears:
(a) there was an evident miscalculation of figures or an evident mistake in the description of any person or property referred to in the award;
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(b) the arbitrators' award is based on a matter not submitted to them, if
the award can be corrected without affecting the merits of the award upon
the issues submitted; or
(c) the award is imperfect as to form.
(2) If the motion is granted, the court shall modify and correct the award
and confirm it as modified and corrected. Otherwise, the court shall deny the
motion and confirm the award of the arbitrators.
(3) A motion to modify or correct an award may be joined in the alternative
with a motion to vacate the award.
History: C. 1953, 78-31a-15, enacted by L.
1985, ch. 225, § 1.

Cross-References. - Motions and orders
generally, U.R.C.P. 6(b), 6(d), 6(e), 7(b), 43(e).

COLLATERAL REFERENCES
Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award § 143.

78-31a-16.

C.J.S. - 6 C.J.S. Arbitration §§ 160, 168.
Key Numbers. - Arbitration e,,, 63.2, 73.9.

Award as judgment.

An award which is confirmed, modified, or corrected by the court shall be
treated and enforced in all respects as a judgment. Costs incurred incident to
any motion authorized by this chapter, including a reasonable attorney's fee,
unless precluded by the arbitration agreement, may be awarded by the court.
History: C. 1953, 78-31a-16, enacted by L.
1985, ch. 225, § 1.

Cross-References.
Arbitration
and
award as affirmative defense, U.R.C.P. 8(c).

COLLATERAL REFERENCES
Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award § 166.

78-31a-17.

C.J.S. - 6 C.J.S. Arbitration § 124.
Key Numbers. - Arbitration e,,, 82.

Motions.

(1) Notice of an initial motion for an order of arbitration shall be served
provided by law for the service of a summons, unless otherwise specified
the parties in the arbitration agreement.
(2) A motion to the court or the arbitrators shall be made and heard
provided by law for motions in civil actions, except as otherwise specified
this chapter.
(3) Notice in writing of the motion shall be served on the adverse party
provided by law for civil actions.
History: C. 1953, 78-31a-17, enacted by L.
1985, ch. 225, § 1.
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78-31a-18.

78-31a-19

Location for arbitration.

If an arbitration agreement provides that arbitration be held in a specified
county, the district court of that county has jurisdiction to hear the initial
motion for arbitration. If no provision is made, hearing on the initial motion
for arbitration shall be before the district court of the county where the adverse party resides or has a place of business or, if the adverse party has no
residence or place of business in this state, in the county in which the adverse
party is served. Unless the court with jurisdiction otherwise orders, all subsequent motions or hearings incident to the arbitration proceeding shall be
heard by the court hearing the initial motion.
History: C. 1953, 78-31a-18, enacted by L.
1985, ch. 225, § 1.

78-31a-19.

Appeals.

An appeal may be taken by any aggrieved party as provided by law for
appeals in civil actions from any court order:
(1) denying a motion to compel arbitration;
(2) granting a motion to stay arbitration;
(3) confirming or denying confirmation of an arbitration award;
(4) modifying or correcting an award; or
(5) vacating an award without directing rearbitration.
History: C. 1953, 78-31a-19, enacted by L.
1985, ch. 225, § 1.
NOTES TO DECISIONS
ANALYSIS

Applicability of section.
Vacation without directing rearbitration.
Applicability of section.
This section is procedural and would therefore apply to an action in which the complaint
was filed before the effective date of the section
but the appeal was filed after such date.
Docutel Olivetti Corp. v. Dick Brady Systems,
No. 20835 (Utah Sup. Ct. filed Dec. 15, 1986).

aside award and ordering new hearing without
order for resubmission but also affirmatively
ordering plaintiffs and interveners to present
their claims for damages to receiver of defendant corporation, was final and appealable order. Bivans v. Utah Lake Land, Water &
Power Co., 53 Utah 601, 174 P. 1126 (1918).

Vacation without directing rearbitration.
Order of court in arbitration case, setting
COLLATERAL REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d Arbitration
and Award §§ 82, 145.
C.J.S. - 6 C.J.S. Arbitration§§ 161 to 163.
A.L.R. - Appealability of state court's order
or decree compelling or refusing to compel arbitration, 6 A.L.R.4th 652.
Appealability of order staying or refusing to

stay, proceedings in federal district court pending arbitration proceedings, 11 A.L.R. Fed.
640.
Appealability of federal court order granting
or denying stay of arbitration, 31 A.L.R. Fed.
234.
Key Numbers. - Arbitration¢=> 73 to 73.9.
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78-31a-20.

Scope of chapter.

This chapter is not intended to provide a means of arbitration exclusive of
those sanctioned under common law.
History: C. 1953, 78-31a-20, enacted by L.
1985, ch. 225, § 1.

CHAPTER 32
CONTEMPT
Section

78-32-1.
78-32-2.
78-32-3.
78-32-4.
78-32-5.
78-32-6.
78-32-7.
78-32-8.

Acts and omissions constituting
contempt.
Re-entry after eviction from real
property.
In immediate presence of court;
summary action - Without immediate presence; procedure.
Warrant of attachment or commitment order to show cause.
Bail.
Duty of sheriff.
Bail bond - Form.
Officer's return.

78-32-1.

Acts and omissions

Section

78-32-9.
78-32-10.
78-32-11.
78-32-12.
78-32-13.
78-32-14.
78-32-15.
78-32-16.

Hearing.
Judgment.
Damages to party aggrieved.
Imprisonment to compel performance.
Procedure when party charged fails
to appear.
Excuse for nonappearance - Unnecessary restraint forbidden.
Contempt of process of nonjudicial
officer.
Procedure.

constituting

contempt.

The following acts or omissions in respect to a court or proceedings therein
are contempts of the authority of the court:
(1) Disorderly, contemptuous or insolent behavior toward the judge
while holding the court, tending to interrupt the due course of a trial or
other judicial proceeding.
(2) Breach of the peace, boisterous conduct or violent disturbance, tending to interrupt the due course of a trial or other judicial proceeding.
(3) Misbehavior in office, or other willful neglect or violation of duty by
an attorney, counsel, clerk, sheriff, or other person appointed or elected to
perform a judicial or ministerial service.
(4) Deceit, or abuse of the process or proceedings of the court, by a
party to an action or special proceeding.
(5) Disobedience of any lawful judgment, order or process of the court.
(6) Assuming to be an officer, attorney or counselor of a court, and
acting as such without authority.
(7) Rescuing any person or property in the custody of an officer by
virtue of an order or process of such court.
(8) Unlawfully detaining a witness or party to an action while going to,
remaining at, or returning from, the court where the action is on the
calendar for trial.
(9) Any other unlawful interference with the process or proceedings of
a court.
(10) Disobedience of a subpoena duly served, or refusing to be sworn or
to answer as a witness.
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